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C o n t r a c t i n g  o f f i ce r  p r o p e r l y  r e j e c t e d  as 
n o n r e s p o n s i v e  b i d  which  i n c l u d e d  a hand- 
w r i t t e n  n o t a t i o n  a d j a c e n t  t o  t h e  b i d  
p r i ce ,  " P l u s  5% s a l e s  t a x  i f  i t  i s  
app l i cab le , "  when t h e  I F B  r e q u i r e d  t h a t  
b i d  prices i n c l u d e  " a l l  a p p l i c a b l e "  
t a x e s .  The r e c o r d  shows t h a t  t h e  t a x  
may apply t o  a t  l eas t  some o f  t h e  con- 
t rac t  e f f o r t ,  and t h e  b i d d e r ' s  f a i l u r e  
t o  s p e c i f y  t h e  amount  of t a x  e x c l u d e d  
t h u s  p r e c l u d e d  c o m p a r i s o n  w i t h  o t h e r ,  
t a x -  i n c  1 uded , b i d  s , 

J & W Welding and F a b r i c a t i o n  p r o t e s t s  t h e  
r e j e c t i o n  of i t s  b i d  s u b m i t t e d  i n  r e s p o n s e  t o  A i r  
Fo rce  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  F08637-82-B-0081 
t o  m o d i f y  t h e  j e t  e n g i n e  s h o p  m o n o r a i l  a t  T y n d a l l  A i r  
Force Base, F l o r i d a .  A l t h o u g h  J & W's b i d  was t h e  l o w  
b i d  s u b m i t t e d ,  i t  was rejected a s  n o n r e s p o n s i v e  by t h e  
A i r  F o r c e  c o n t r a c t i n g  o f f i c e r  b e c a u s e  J & W's b i d  
price was m o d i f i e d  w i t h  t h e  h a n d w r i t t e n  n o t a t i o n ,  
" P l u s  5% sales t a x  if i t  is  a p p l i c a b l e , "  The A i r  
Force c o n t e n d s  t h a t  J & W ' s  b i d  was n o n r e s p o n s i v e  
b e c a u s e  i t  c o n f l i c t e d  w i t h  t h e  I F B  r e q u i r e m e n t  t h a t  
b i d  pr ices  i n c l u d e  a l l  appl icable  t a x e s ,  and b e c a u s e  
J & W's a c t u a l  b i d  price could n o t  be d e f i n i t e l y  
d e t e r m i n e d  f o r  compar i son  w i t h  o t h e r  b i d s .  J & W 
c o n t e n d s  t h a t  i ts  b i d  was n o t  ambiguous a n d ,  b e c a u s e  
t h e  A i r  F o r c e  a l l e g e d l y  h a s  a d m i t t e d  t h a t  t h e  sa les  
t a x  is n o t  a p p l i c a b l e ,  i t s  b i d  was n o t  a f f e c t e d  by t h e  
i n c l u s i o n  of t h e  h a n d w r i t t e n  n o t a t i o n  c o n c e r n i n g  sales 
tax.  We d e n y  t h e  p ro tes t .  
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The I F B  r e q u i r e d  t h e  b i d d e r  to  i n c l u d e  i n  i ts  b i d  
price " a l l  a p p l i c a b l e  F e d e r a l ,  S t a t e ,  and loca l  taxes 
and d u t i e s . "  The c l a u s e  c o n s t i t u t e s  n o t i c e  t o  a l l  b id -  
d e r s  t h a t  b i d s  w i l l  b e  e v a l u a t e d  o n  a t a x - i n c l u d e d  
bas i s ,  and  p l aces  t h e  b u r d e n  on  t h e  b i d d e r  t o  ascer- 
t a i n  w h e t h e r  a n y  t a x e s  apply and t o  i n c l u d e  t h e  amount 
o f  s u c h  t a x e s  i n  i t s  b i d  price. NASCO P r o d u c t s  Com- 
p a n y - - R e c o n s i d e r a t i o n ,  B-192116, F e b r u a r y  1 6 ,  1979 ,  
79-1 CPD 116 .  The r e a s o n  t h i s  b u r d e n  i s  o n  t h e  b i d d e r s  
is  t h a t  c o n t r a c t o r s  g e n e r a l l y  are more f a m i l i a r  w i t h  
t h e  a p p l i c a t i o n  of s t a t e  and  loca l  t a x e s  t h a n  is t h e  
c o n t r a c t i n g  o f f i c e r .  N e a r l y  a l l  o f  t h e  s t a t e s  and 
numerous l o c a l i t i e s  impose taxes,  and t h e  appl ica-  
b i l i t y  of s t a t e  and l oca l  t a x e s  v a r i e s  f rom s t a t e  to  
s t a t e  a n d  f rom o n e  l o c a l i t y  to  another - -some j u r i s d i c -  
t i o n s  impose t h e  t a x  on t h e  v e n d o r ,  w h i l e  o t h e r s  
impose t h e  t a x  o n  t h e  p u r c h a s e r .  T r a i l  Equipment  Com- 
p a n y ,  B-206975, A p r i l  20,  1 9 8 2 ,  82-1 CPD 366. Addi- 
t i o n a l l y ,  c o n t r a c t i n g  a g e n c i e s  g e n e r a l l y  are n o t  s u f -  
f i c i e n t l y  f a m i l i a r  w i t h  t h e  b i d d e r s '  o p e r a t i o n s  to 
a r r i v e  a t  d e f i n i t e  c o n c l u s i o n s  c o n c e r n i n g  appl ica-  
b i l i t y  of t a x e s  t o  t h e  c o n t r a c t ,  and  it would b e  
i n a p p r o p r i a t e  t o  impose o n  them t h e  b u r d e n  o f  
e x a m i n i n g  t h e  t a x  s i t u a t i o n  of e a c h  b i d d e r  who may 
e lect  t o  s u b m i t  a b i d  on  a t a x - e x c l u d e d  basis .  4 1  
Comp. Gen. 289 ( 1 9 6 1 ) .  

3 & W c o n t e n d s  t h a t  t h e  A i r  F o r c e  h a s  e f f e c -  
t i v e l y  a d m i t t e d  t h a t  s t a t e  sales  t a x  d o e s  n o t  app ly  to  
t h i s  c o n t r a c t ,  so t h a t  t h e  f i r m ' s  b i d  price i n d e e d  
i n c l u d e s  a l l  "appl icable"  t a x e s  and t h e  h a n d w r i t t e n  
n o t a t i o n  o n  t h e  b i d  t h u s  is  i n c o n s e q u e n t i a l .  J & W 
p o i n t s  to o u r  s t a t e m e n t  i n  NASCO P r o d u c t s  Company-- 
R e c o n s i d e r a t i o n ,  s u p r a ,  c i t e d  b y  t h e  A i r  F o r c e  i n  i ts 
protest  r e p o r t ,  t h a t  s i n c e  " s t a t e  and local  q o v e r n -  
m e n t s  may n o t  impose a t a x  o n  t h e  F e d e r a l  GoGernment, 
taxes l e v i e d  o n  t h e  p u r c h a s e r  are n o t  f o r  payment  by 
t h e  F e d e r a l  Government .  'I 

The q u o t e d  s t a t e m e n t  m e r e l y  r e f l e c t s  t h e  long-  
s t a n d i n g  c o n s t i t u t i o n a l  immuni ty  of t h e  F e d e r a l  Gov- 
e r n m e n t  from d i r e c t  t a x a t i o n  by- t h e  s t a t e s .  McCulloch 
v.  M a r y l a n d ,  4 Wheat,  ( 1 7  U . S . )  316 ( 1 8 1 9 ) .  T h i s  
immunity d o e s  n o t  n e c e s s a r i l y  e x t e n d  t o  P r i v a t e  com- 
p a n i e s  p e r f o r m i n g  F e d e r a l  Go ie rnmen t  c o n t r a c t s .  See, 
e .g . ,  Alabama v. King 6, B o o z e r ,  314 U.S .  1 ( 1 9 4 1 ) F I n  
t h e  i n s t a n t  case,  t h e r e  is  no  i n d i c a t i o n  t h a t  s a l e s  
tax would n o t  a p p l y  to J & W's p u r c h a s e  of a t  l e a s t  a 
p o r t i o n  of t h e  s u p p l i e s ,  mater ia ls  and  e q u i p m e n t  
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n e c e s s a r y  to  perform t h e  c o n t r a c t .  I n  f a c t ,  t h e  
second  l o w  b i d d e r  i n d i c a t e s  i n  a s u b m i s s i o n  to t h i s  
O f f i c e  t h a t  i t  i n c l u d e d  $ 3 , 4 9 5  i n  t a x e s  i n  i t s  b i d ,  

A t  bes t ,  t h e  t a x  i n  i s s u e  is  of d o u b t f u l  applica- 
b i l i t y - - t h e  A i r  F o r c e  makes no c o n c l u s i o n  a b o u t  t h e  
t a x ' s  a p p l i c a b i l i t y ,  and J & W's b i d d i n g  n o t a t i o n  
c e r t a i n l y  i n d i c a t e s  t h a t ,  i n  t h e  f i r m ' s  own judgmen t ,  
sa les  t a x  may be  a s s e s s e d .  T h e r e f o r e ,  i n  t h i s  case, a 
b i d  e x c l u d i n g  s u c h  a t a x  c o u l d  be c o n s i d e r e d  o n l y  i f  
t h e  c l a s s  and  amount of t h e  t a x  were s p e c i f i e d  i n  t h e  
b i d ,  so t h a t  t h e  b i d  c o u l d  b e  e v a l u a t e d  o n  a n  e q u a l  
basis  w i t h  t a x - i n c l u d e d  b i d s  and so t h a t  t h e  l i m i t  of 
t h e  G o v e r n m e n t ' s  l i a b i l i t y  u n d e r  t h e  c o n t r a c t  i f  t h e  
b i d  is  a c c e p t e d  would be d e f i n e d .  T r a i l  Equipment  
Company, s u p r a .  J & W ,  however ,  d i d  n o t  i d e n t i f y  t h e  
amount o f  t a x  e x c l u d e d ;  a l t h o u g h  t h e  f i r m  d i d  s p e c i f y  
t h e  s a l e s  t a x  r a t e ,  t h e  c o n t r a c t i n g  o f f i c e r  c o u l d  n o t  
know e x a c t l y  w h a t  p o r t i o n  o f  J & W's p e r f o r m a n c e  costs 
would be s u b j e c t  t o  t a x .  T h i s  made i t  i m p o s s i b l e  to  
ca l cu la t e  a n  e f f e c t i v e  J & W b i d  p r i c e  i n  o rde r  to 
compare J & W's b i d  t o  o t h e r ,  t a x - i n c l u d e d ,  b i d s .  I n  
t h i s  respect ,  w e  p o i n t  o u t  t h a t  J & W's b i d  price was 
$ 9 9 , 7 4 4 ,  o n l y  $55 less  t h a n  t h e  second  l o w  b i d ,  and 
t h u s  i f  o n l y  a smal l  p o r t i o n  of J & W's costs was 
u l t i m a t e l y  s u b j e c t  t o  t a x ,  J & W would be  d i s p l a c e d  as 
l o w  b i d d e r .  

A c c o r d i n g l y ,  J & W's f a i l u r e  to  b i d  a price t h a t  
i n c l u d e d  a l l  t axes  which u l t i m a t e l y  m i g h t  be  p a y a b l e  
r e n d e r e d  t h e  b i d  n o n r e s p o n s i v e .  The p ro t e s t  a g a i n s t  
t h e  r e j e c t i o n  of t h e  b i d  t h e r e f o r e  is d e n i e d .  

I '  
Comptroller G e n e r a l  
o f  t h e  Un i t ed  S t a t e s  
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